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1. Identity of Petitioner 

Flying T Ranch, Inc, ("Flying T") Appellant at the 

Court of Appeals, asks this Court to accept review of 

the Court of Appeals decision terminating review, 

specified below. 

2. Court of Appeals Decision 

The Court of Appeals decision at issue is Flying T 

Ranch: Inc.: v. Stillaguamish Tribe of Indians: No. 

85739-8-1, filed on 6/4/2024. Appendix A (Op. at 1). 

Flying T filed a timely motion for 

reconsideration, which was denied by Order dated July 

31, 2024. Appendix B. This Petition for Review is 

timely. 

3. Issues Presented for Review 

1. Whether the sovereign immunity of a 
federally recognized Indian tribe bars or is 
offended by the superior court's exercise of in 
rem jurisdiction (whether under the 
immovable property doctrine or otherwise), in 
an adverse possession action to quiet title to 
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an off-reservation land which the Tribe 
obtained record title, after the adverse 
possession title clearly ripened into original 
title long before Tribal or governmental 
acquisition when the subject lands were 
under private ownership? 

2. Did the Court of Appeals err in holding the 
common law immovable property doctrine 
cannot be applied in this case absent United 
State's Congressional action, where this 
matter is a clear cut in rem adverse 
possession case that ripened into original 
title before Tribal acquisition? 

3. Whether the trial court erred in dismissing 
all of Flying T's claims to quiet title under CR 
19 for lack of personal jurisdiction or failure 
to join and indispensable party? 

4. Statement of the Case 

4.1 Introduction 

This is a clear cut adverse possession case, made 

intriguing by the Tribe's purported acquisition on the 

open market of lands, a small part of which were long 

ago adversely possessed and held adversely, 
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exclusively, and openly ever since to date by Flying T 

and its predecessors. 

The Court of Appeals affirmatively answered the 

ultimately "grave" question presented in Upper Skagit 

Indian Tribe v. Lundgren, 584 U.S. 554, 563, 138 S. Ct. 

1649, 1656, 200 L.Ed.2d 931, 938 (2018)(Chief Justice 

Roberts, Concurrence) of whether the immovable 

property doctrine applies to Tribes - the answer is yes. 

But the Court of Appeals erred in holding that in 

this particularly unique case and factual pattern an act 

of Congress is required to resolve a clear-cut case of 

adverse possession that ripened before purported 

Tribal acquisition. 1 

1 Upper Skagit Indian Tribe v. Lundgren, 584 U.S. 
554, 563, 138 S. Ct. 1649, 1656, 200 L.Ed.2d 931, 
938 (2018)(Chief Justice Roberts, 
Concurrence)("The correct answer cannot be that 
the tribe wins no matter what"). 
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The Court of Appeals should be reversed on this 

point, and the matter remanded to the trial court. At a 

minimum there is jurisdiction to least determine if the 

Tribe's claims to title are colorable claims of right and 

substantial2 (they are not). 

2 This would not necessarily be to determine whether 
the Tribe is ultimately right or wrong, but whether 
their purported claims to title are substantially 
justified under established Washington adverse 
possession and quiet title law. See, Upper Skagit 
Indian Tribe v. Lundgren, 584 U.S. 554, 563, 138 S. Ct. 
1649, 1656, 200 L.Ed.2d 931, 938 (2018)(Chief Justice 
Roberts, Concurrence); Cf. Wildman v. United States, 
827 F.2d 1306, 1310 (9th Cir. 1987). Under this 
authority including Chief Justice Roberts framework 
for analyis, if there is no substantial colorable claim of 
right, there is subject matter jurisdiction, and the 
Court can quiet title against all such claims. If the 
Tribe has substantial claims to title under Washington 
law, the Tribe should be able to argue sovereign 
immunity below if it has not waived it. Id; Cf. Spaeth v. 
United States Secretary for the Interior, 757 F.2d 937 
(8th Cir. 1985)(To be immune from suit under 28 U.S.C. 
§2409a(a), the United States must show a "substantial 
claim" that land is trust or restricted Indian lands). 

Petition for Review - 4 



4.2 The Court of Appeals Opinion. 

The Court of Appeals broadly held the Tribe's 

"common law immunity from suit traditionally enjoyed 

by sovereign powers" shielded the Tribe from in rem 

subject matter jurisdiction over an adverse possession 

claim to title where Flying T gained original title to the 

subject lands, long before the date on the Tribe's deeds, 

because "the Tribe is afforded immunity equal to a 

foreign sovereign, it may be sued over its objection only 

when allowed by Congress, and to hold otherwise 

would unfaithfully lessen its immunity in comparison 

to that traditionally employed by sovereign powers."3 

Because the common law immunity is subject to 

the immovable property law exception, and Congress 

has not seen fit to bother itself with acting over such a 

simple and straight forward claim of adverse 

possession in the context of Tribal immunity, the Court 

of Appeals erred in saying Congress must act first. This 

3 (Op. at 1) 
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is a fn.8 case appropriate for the Courts. Michigan v. 

Bay Mills Indian Communit;; 572 U.S. 782, 799 n.8, 

134 S. Ct. 2024 188 L. Ed. 2d 1071 (20 14); See, , , 

(Chief Justice Roberts, Concurrence) Upper Skagit 

Indian 1}ibe v. Lundgren, 584 U.S. 554, 563138 S. Ct. 

1649, 1656200 L.Ed.2d 931, 938 (2018) 

4.3 The Court of Appeals Determined the Grave Broadly 

Important Question Correctly That The Immovable 

Property Exception Properly Applies to Tribes, But Erred 

In Deferring To Congress In This Straightforward 

Adverse Possession Case. 

Under the Court of Appeal's Decision, the 

immovable property doctrine applies to Tribes 

acquiring off-reservation land in fee, but incorrectly 

applied the doctrine in this narrow and clear cut case 

that is properly exercisable in the province of the 

Courts, not Congress exclusively. 

The Court of Appeals was correct to recognize the 

Stillaguamish Tribe's sovereign immunity to be no 

greater than that of foreign nations. (Op. at 1). The 

Petition for Review - 6 



Court of Appeals was correct to recognize that on the 

"grave" question identified by the United States 

Supreme Court in Upper Skagit v. Lundgren, the 

immovable property doctrine as to sovereign immunity 

of such foreign nations at common law enjoyed no 

immunity for immovable property (Op. at 17).4 The 

Court of Appeals was correct in concluding the 

exception should apply to Tribes generally on lands 

acquired in fee outside of Indian lands on the open 

market, but the Court of Appeals erred in holding that 

in all such cases, particularly the "mundane"5 in rem 

adverse possession case as this one before it, only 

4 Citing Restatement (Second) of the Foreign Relations 
Law of the United States §77(4)(Am. L. Inst. 1965)) 
and Permanent Mission of India to the United Nations 
v. City of New York, 551 U.S. 193, 200, 127 S. Ct. 2352, 
168 L. Ed. 2d 85 (2007)(quoting Asociacion de 
Reclamantes v. United Mexican States, 735 F.2d 1517, 
1521 (D.C. Cir. 1984); (See also Op. 13). 

5 Upper Skagit Indian Tribe v. Lundgren, 584 U.S. 554, 
563, 138 S. Ct. 1649, 1656, 200 L.Ed.2d 931, 938 
(2018)(Chief Justice Roberts, Concurrence) 
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mighty Congress can act or should act to resolve it. 

(Op. at l);(Op. at 17). 

While correctly recognizing 'primeval' interest of 

the State of Washington in determining title to its land 

(Op. at 19-20), the Court of Appeals erred in punting to 

the United States Congress requiring Congress to act 

further on such a title dispute, where under stare 

decisis in clear cut adverse possession property cases, 

the holdings of cases on which persons have relied, 

have not been expressly over ruled and are not 

inconsistent with the immovable property doctrine 

exception. 6 

In short, because this case is a straight forward 

in rem real property adverse possession case likely 

6 Gorman v. City of Woodinville, 175 Wn.2d 68, 72, 283 
P.3d 1082, 1083 (2012); Smale v. Noretep, 150 Wn. App. 
4 76, 483, 208 P.3d 1180, 1184 (2009)(pointing out "two 
crucial" bases for jurisdiction: in rem and prior ripened 
adverse possession has no "potential to deprive any 
party of land they rightfully own."). 
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winnable on summary judgment on the merits dealing 

with local title issues within the State of Washington, 

the United States Congress need not be bothered or 

troubled further - unless it elects to do so. 

A ruling finding subject matter jurisdiction and 

ruling in Flying T's favor on this unique clear cut in 

rem adverse possession case does not open the Superior 

Court doors to "any claimant, at any time "7 pertaining 

to immovable property a Tribe may acquire on the open 

market. Rather there is no offense to tribal sovereign 

immunity because of the deeds are completely 

ineffective to convey actual ownership and title in this 

unique adverse possession case, and a court clearing 

title in an in rem case such as this is a straight forward 

7 (Op. at 20). 
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but societally important remedy supported by stare 

decisis and best left in the courts. 8 

Finally, the Court of Appeals erred in not 

contending with CR 19 and in rem issues, even 

independent of the immovable property doctrine. Even 

if the immovable property doctrine does not apply (due 

to failure of Congress to act or otherwise), the Supreme 

Court in Upper Skagit left open the door that such a 

"mundane" and straight forward case as this (on the 

merits) is still subject to the jurisdiction of the courts. 9 

8 See, Upper Skagit Indian Tribe v. Lundgren, 584 U.S. 
554, 563, 138 S. Ct. 1649, 1656, 200 L.Ed.2d 931, 938 
(2018)(Chief Justice Roberts, Concurrence) 

9 "The correct answer cannot be that the tribe 
always wins no matter what." Upper Skagit 
Indian Tribe v. Lundgren, 584 U.S. 554, 563, 138 
S. Ct. 1649, 1656, 200 L.Ed.2d 931, 938 
(2018)(Chief Justice Roberts, 
Concurrence)(outlining a framework for analysis). 
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5. Argument 

A petition for review is properly accepted when 

the Court of Appeals decision conflicts with a decision 

of the Supreme Court or the Court of Appeals, or if the 

case involves an issue of substantial public interest 

that should be determined by the Supreme Court. RAP 

13.4(b). 

5.1 The Court of Appeals erred in not following the 

controlling holdings and independent rationale of 

Lundgren, Anderson, or Smale regarding in rem or 

unique adverse possession law jurisdiction under stare 

decisis in this real property case. 

In cases and controversy involving property 

rights, concerns of stare decisis are "at their 

acme." State Oil Co. v. Khan, 522 U.S. 3, 20, 118 S. Ct. 

275, 139 L. Ed. 2d 199 (1997). Holdings should be 

upheld and followed, if supported by alternative 

rationale, and not discarded, under principles of stare 

decisis and due process, particularly in the real 

property context. See
J 

Id. 
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Being part of Flying T's predecessor's holdings 

and possession by open and notorious, actual and 

uninterrupted, exclusive, and hostile use under a claim 

of right since the early 1960s, the adverse possession 

statute of limitations ran by no later than 1972 10 while 

the subject lands were privately owned 1 1, putting true 

"original title" 12 into Flying T's predecessors as a 

matter of law, without the need for filing suit to 

perfect. 13 This is a unique area of property law. 

Adverse possession law is unique - once the 

elements thereof have ran, original title vests without 

10 (CP 47-48)(Decl. Eugene Lane);(CP 49-50)(Decl. 
Tammy Blakey); (CP 25) (facts most favorable to Flying 
T);(CP 58). 

1 1  (CP 58); (CP 4 7-58). 

12 See El Cerrito, Inc. v. Ryndak, 60 Wn.2d 847, 855, 
376 P.2d 528 (1962)(owner gains "original title" upon 
adverse possession elements running automatically); 
(CP 28). 

13 Gorman v. City of Woodinville, 175 Wn.2d 68, 73-75, 
283 P.3d 1082 (2012)(citing Halverson v. City of 
Bellevue, 41 Wn. App. 457, 460, 704 P.2d 1232 (1985)) 
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the need for a court action, and a government accepting 

a deed to such land gains nothing thereby. See e. g.
1 

Gorman v. CityofWoodinville
1 

175 Wn.2d 68, 73-75 

283 P.3d 1082 (2012). The doctrine is based in statutory 

and common law. 175 Wn.2d at 76-81, Madsen, 

Concurring. As recognized by the Court of Appeals 

here, that the doctrine equally applies against a 

sovereign, including a Tribe, prior to its acquisition is 

not inconsistent with the immovable property doctrine. 

See
1 

(Op. at 13, 17)(but indicating Congress should 

authorize in the first instance). 

The immovable property doctrine is also now the 

applicable common law as recognized by the Court of 

Appeals Decision here (rather than Yakima in rem). 

Washington Courts have repeatedly upheld jurisdiction 

to determine clear cut adverse possession title cases 

(though not expressly naming the "immovable property 

doctrine" as the basis for federal authority) involving 

Tribes on non-reservation fee land, and Congress has 
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not seen it fit to bother to intervene. See, Smale v. 

Noretep, 150 Wn. App. 4 76, 208 P.3d 1180 (2009); 

Lundgren v. Upper Skagit Indian Tribe, 187 Wn.2d 

857, 868, 389 P.3d 569, 574 (2017); Cf. Anderson & 

Middleton Lumber Co. , v. Quinault Indian Nation, 130 

Wn.2d 862, 869-72, 929 P.2d 379 (1996)(an in rem, but 

not an "adverse possession" case per se)(the core 

holding and result of Anderson is still good property 

law and must be followed until properly overruled 

under reasoned stare decisis principles, though its 

rationale and reliance on Yakima is now questionable). 

The Court of Appeals in Smale v. Noretep, 150 

Wn. App. 4 76, 483, 208 P.3d 1180, 1184 (2009) pointed 

out two crucial bases for jurisdiction: in rem and that 

prior ripened adverse possession has no "potential to 

deprive any party of land they rightfully own." The 

present decision conflicts with Smale's recognition that 

subject matter jurisdiction came from two independent 

sources - adverse possession law, and Yakima in rem. 
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These "two crucial" independent bases were 

approved in Lundgren v. Upper Skagit Indian Tribe, 

187 Wn.2d 857, 868, 389 P.3d 569, 574 (2017) vacated 

and remanded on the other grounds by Upper Skagit 

Indian Tribe v. Lundgren
) 

584 U.S. 554, 557, 138 S. Ct. 

1649, 1652, 200 L.Ed.2d 931, 934 (2018). 

The Washington Supreme Court in Lundgren
) 

stated: "If [the allegations that adverse possessor 

ripened title before purported Tribal acquisition] were 

true, the Stillaguamish Tribe never possessed the land 

and thus never had land to lose. Nor were the [owners] 

attempting to adversely possess against a sovereign." 

Lundgren
) 

187 Wn.2d at 868. This was just one of "two 

cruciaf' reasons for exercising subject matter 

jurisdiction, the other being in rem under Anderson 

and Yakima. Id. Accordingly, Smale and its 

independent rationale approved by Lundgren
) 

is 

binding and controlling law on the Court of Appeals, 

and the Court of Appeals erred in not following Smale. 
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Moreover, the United States Supreme Court did 

accept review of Washington's decisions in this arena 

and limited its ruling to removing Yakima as authority, 

but did not direct the parties to Congress, nor did it 

disapprove of this unique feature of "adverse 

possession" being left to the Courts. 

In summary, the Court of Appeals erred in not 

following the holdings of Gorman, Smale, and even 

Anderson & Middleton Lumber Co. v. Quina ult Indian 

Nation, 130 Wn.2d 862, 929 P.2d 379 (1996), and the 

highly persuasive independent rationale of Lundgren v. 

Upper Skagit Indian Tribe, 187 Wn.2d 857, 389 P.3d 

569 (2017) that the Tribe acquired no title in the first 

instance 14, vacated and remanded on other grounds by 

14 This is the untrammeled rationale independent of 
County of Yakima's in rem basis, and is a rationale 
unique to real property adverse possession law: the 
Washington Supreme Court noted and approved that 
Smale, 150 Wn. App. at 483 based its decision both on in 
rem grounds, and that the proceeding in any event had 
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Upper Skagit Indian Tribe v. Lundgren
} 

584 U.S. 554, 

557, 138 S. Ct. 1649, 1652, 200 L.Ed.2d 931, 934 

(2018). The Court of Appeals here did not otherwise 

providing detailed stare decisis rationale for departing 

from the holdings and results in these property law 

cases, rather side stepped them saying Flying T did not 

argue they were not controlling. (Op. at 7) 15 • 

Under property law principles of stare decisis} 

Gorman
} 

Smale
} 

Anderson
} 

and independent 16 in rem 

no "potential to deprive any party of land they rightfully 
own" under unique well settled adverse possession law 
principles. Lundgren

} 
187 Wn.2d at 868 (For lands 

acquired by adverse possession before sovereign 
acquisition, "the Stillaguamish Tribe never possessed 
the land and thus never had land to lose.") 

15 Flying T argued these cases were controlling (Br. of 
Appellant at 30 - 38). 

16 Note even the Tribe in their briefing below does not 
say Smale relied exclusively on Yakima. Smale is 
binding and controlling, and was not overruled under 
stare decisis. 
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rationale of Lundgren are "controlling" 17 or highly 

persuasive 18 law because they present, in a very narrow 

context, the basic point and norms that even maximum 

sovereignty (Tribal or otherwise) is not even implicated 

(i.e. the full extent of the immovable property exception 

need not be fully explored), where the action is to merely 

"clarify what already exists," in that the government (or 

Tribe) has no substantial claim to the land under any 

plausible theory given the adverse possession ripened 

against private landowners well before their purported 

acquisition (either as a matter of law or where there is 

not a genuine issue of material fact.) Lundgren, 187 

Wn.2d at 868; . Smale, 150 Wn. App. at 483 

17 Flying T takes issue with the Court of Appeals 
stating Flying T "does not argue they are controlling." 
(Op. at 7). 

18 As to Lundgren. Lundgren was only vacated and 
remanded on the basis of its reliance Yakima, on of two 
bases. 
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There is at least subject matter jurisdiction for 

Flying T to see if the Tribe's claims are "substantial" -

as they would be entitled to that even as against the 

United States. 

Accordingly, the Court of Appeals is mistaken that 

Flying T did not argue Smale and Anderson are 

controlling with respect to unique in rem real property 

cases, such as adverse possession. (Br. of Appellant at 30 

- 38). 

5.2 The Court of Appeals decision announces a rationale 

about adverse possession against the United States for 

its position that is not accurate, or presented on the 

actual facts and allegations. 

The Court of Appeals 19 states: "Under the Quiet 

Title Act, the United States allows some title claims to 

be brought against it, but it does not permit title to be 

determined against it 'based upon adverse possession.' 

28 U.S.C. § 2409a(n). If the United States had acquired 

19 No one fully briefed this matter below. 
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the land neighboring Flying T's parcel-instead of 

using its funds to support the Tribe to do so-Flying T 

would be limited to the remedies traditionally available 

in the absence of a waiver of sovereign immunity." (Op. 

at 29.) 

This statement of the law appears to be at odds 

with cases under 28 U.S.C. §2409a(n), cases that are 

consistent with Gorman. Seey e.g.y Burlison v. United 

States, 533 F.3d 419, 428 (6th Cir. 2008)("[A]dverse 

possession claims against the United States that 

ripened before the government acquired title to the 

lands in question are not barred by 28 USC 

§2409a(n))(citing three district court level cases). 

5.3 This case involves issues of substantial public interest 

that should be decided by this Court. 

In Upper Skagit the United States Supreme 

Court said the questions presented in this Appeal 

should be addressed by the lower Courts in a 

systematic manner. This case, therefore, without more, 
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is of substantial public interest that is should be 

decided by the Washington Supreme Court. 

Contrary to the Court of Appeals decision in this 

case, each and every Justice on the United States 

Supreme Court recognized or clearly signaled in Upper 

Skagit v. Lundgren that the courts rather than 

Congress, should also decide a simple straight forward 

case of adverse possession related to title to property 

purportedly acquired by an Indian Tribe on the open 

market, that is not trust or reservation land, with a 

landowner that did not voluntarily seek to do business 

with a Tribe. Rather a landowner that clearly 

adversely possessed the property long ago, with no 

other judicial remedy. 

The United States Supreme Court could simply 

have ruled that these issues are not for the Courts, but 

only for Congress, in Upper Skagit v. Lundgren� but 

they did not do so. Accordingly, the Court of Appeals 

decision punting the issues to Congress to flesh out in a 
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narrow case such as this, is at odds with the Supreme 

Court's guidance, and also specifically at odds with 

Chief Justice Roberts framework for analysis of the 

"mundane" (if not unique) adverse possession case. 

The undisputed and clear facts of this case (and 

particularly on its procedural posture) raise 

circumstances best left to the judicial branches to 

decide in careful reasoned application or development 

of the law - not necessarily a new or special act of 

Congress. 

This is a "mundane" but very narrow dispute over 

record title where the elements of adverse possession 

clearly and convincingly ran well prior to when the 

Tribe, or any other entity with sovereign immunity, 

obtained a statutory warranty deed as to a sliver of 

Flying T's land, and accepted a quitclaim deed from a 

co-Defendant of a larger chunk of Flying T's land, areas 

which were openly occupied and controlled by Flying 
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T 20 at time of receiving the deeds, and for almost 40 

years prior. 2 1  

"There should be a means of resolving a 
mundane dispute over property ownership, 
even when one of the parties to the 
dispute-involving non-trust, non
reservation land-is an Indian tribe. The 
correct answer cannot be that the tribe 
always wins no matter what; otherwise a 
tribe could wield sovereign immunity as a 
sword and seize property with impunity, 
even without a colorable claim of right." 

*** 

"I do not object to the Court's determination 
to forgo consideration of the immovable
property rule at this time. But if it turns out 
that the [immovable property] rule does not 
extend to tribal assertions of rights in non
trust, non-reservation property, the 
applicability of sovereign immunity in such 

20 And its predecessors. 

2 1  While "mundane" to some great minds, the fact 
pattern never-the- less raises "grave questions" that 
"will affect all tribes." Upper Skagit Indian Tribe v. 

Lundgren, 584 U.S. 554, 138 S. Ct. 1649, 200 L.Ed.2d 
931, 938 (2018). 
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circumstances would, in my view, need to be 
addressed in a future case." 

Upper Skagit Indian Tribe v. Lundgren, 584 U.S. 
554, 563, 138 S. Ct. 1649, 1656, 200 L.Ed.2d 931, 
938 (2018)(Chief Justice Roberts, 
Concurrence)(emphasis added). 

Each and every Justice in Upper Skagit was of 

the unanimous view that the question of the 

applicability of sovereign immunity in the fact pattern 

presented in this case22 should be resolved by the 

judicial branch, whether (A) the immovable property 

exception applied and/or (B) the applicability of 

sovereign immunity generally over "tribal assertions of 

rights in non-trust, non-reservation property"- not 

Congress. Id. 

Specifically, the Dissent felt the question was 

ripe and appropriate for the judiciary without more, 

the Concurrence noted the two issues above would be 

addressed in a "future case" - not in Congress, and the 

22 Interestingly almost identical to Smale and 
Lundgren. 
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Majority remanded these questions to the Washington 

Supreme Court first. 

This instruction and guidance from Upper Skagit 

cannot be ignored, is controlling, and is in stark 

contrast to primary holding and rationale of Supreme 

Court in Kiowas 1}ibe of Okla. v. Manufacturing 

Technologies} Inc.} 523 U.S. 751, 756 118 S. Ct. 1700, 

140 L. Ed. 2d 981 (1988) and Michigan v. Bay Mills 

Indian Community; 572 U.S. 782, 799 n.8, 134 S. Ct. 

2024 188 L. Ed. 2d 1071 (2014)(broadly holding Tribal 

immunity in off reservation commercial business 

dealings was for Congress, but reserving in footnote 8 

certain questions of immunity to the courts where 

Congress has not acted, for example if someone did not 

elect to work with a Tribe but was in suit). 

No subject matter jurisdiction under the Court of 

Appeals erroneous rationale means the title is clouded 

at the mercy of Congress, and the Deed of Right the 

Tribe is required to convey (or has conveyed) to 
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Washington due to the funding it received to acquire 

the land, for the protection of fish in perpetuity, is 

messy. That does not further the purposes of salmon 

recovery. Washington Courts accordingly have subject 

matter jurisdiction to clean this mundane but narrow 

mess up, and the Tribe's remedies, if it does not have 

good title (or someone challenges it) under its 

Washington statutory warranty deed are clear, swift, 

and comprehensive.23 

In short, it appears each and every Justice of the 

Supreme Court in Lundgren would have the judicial 

23 Edmonson v. Popchoi, 1 72 Wn.2d 272, 27 4, 256 P.3d 
1223, 1225 (2011) (Under Washington law, a tribe is 
well protected by acquiring land on the open market 
against the perils of adverse possession by using a 
Washington Statutory Warranty Deed, as a Grantor 
has duty to defend and pay for land it conveyed but 
does not own due to adverse possession under a 
Washington statutory warranty deed, even if a Tribe 
has knowledge of an encroachment). The United 
States Congress is presumed to know this and find no 
problem with it. 
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branch answer the "mundane" adverse possession 

question related to title, particularly when there is no 

substantial or "colorable claim to title" at issue. See 

Chief Justice Roberts, concurring. 

As such, the Court of Appeals should be reversed, 

and the matter remanded for limited proceedings, such 

as a summary judgment motion. 24 If it turns out the 

Tribe has a substantial claim to title where there are 

genuine issues of facts and law, immunity may trigger 

if the Tribe seeks to put the land into Trust. 

Otherwise, at least in clear cut adverse possession 

cases where the original title has ripened long before 

purported Tribal acquisition, there appears to be no 

24 Flying T does supply Declarations that show prima 
facie clear cut adverse possession of the lands in 
question. (CP 4 7-48)(Decl. Eugene Lane);(CP 49-
50)(Decl. Tammy Blakey). The Tribe has not disputed 
those facts in any manner. 
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basis in federal law to invoke the Tribe's full aboriginal 

sovereign title.25 

Accordingly, the Court of Appeals erred in not 

applying the immovable property exception as the 

federal authority to this otherwise "mundane" straight 

forward adverse possession case under principles of 

stare decisis. 

This case squarely calls for this Court address the 

error of the Court of Appeals in dismissing the action 

for want of subject matter jurisdiction, and to reaffirm 

its core holding in Lundgren by this Court, vacated and 

remanded in Upper Skagit, based either on the 

immovable property exception and/or on Washington 

25 As Justice Ginsburg wrote in City of Sherrill v. 
Oneida Indian Nation of N Y., a tribe "cannot 
unilaterally revive its ancient sovereignty, in whole or 
in part," without more, "through open- market 
purchases from current titleholders." City of Shernll v. 
Oneida Indian Nation of N Y., 544 U.S. 197, 203 
(2005);(CP 30) 
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superior courts' exclusive in rem jurisdiction over 

actions affecting title to real property in the State, 

acquired by a Tribe on the open-market, with the 

assistance of state funding, not on reservation or trust 

land or acquired for that purpose. 

Either way, a claim of tribal sovereign immunity 

in this particular case is not a bar to hearing Flying T's 

claims in Washington Superior Court26 that it clearly 

and convincingly adversely possessed the lands in 

question long before the Tribe acquired its purported 

interests in them. Clear cut, undisputed, simple, and 

straightforward. The Court of Appeals here answered 

the "grave" and "important" questions about whether 

the immovable property doctrine applied to the Tribe 

(it does) on off reservation acquisition of land, but erred 

in saying it cannot act without direction from Congress 

26 "The superior court shall have original jurisdiction in 
all cases at law which involve the title or possession of 
real property" Wash. Const. Art. I V, § 6. 
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in this particular application of the doctrine in this 

"mundane" case. 

6. Conclusion 

"We leave it to the Washington Supreme Court to 

address these arguments in the first instance." Upper 

Skagit Indian 1ribe v. Lundgren, 584 U.S. 554, 560, 

138 S. Ct. 1649, 1654, 200 L.Ed.2d 931, 936 (20 18). 

Court of Appeals correctly determines the Tribe is 

subject to the immovable property exception, but 

erroneously concludes it cannot act in this case without 

direction from Congress. 

The Court of Appeal's decision conflicts with the 

prior published Court of Appeals decision in Smale and 

this Court's prior real property decisions in Gorman, 

Anderson, and Lundgren that recognized as 

independent rationale for jurisdiction over unique 

claims like those presented. 
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This Court should accept review, decide the issues 

presented, and remand the matter back to the trial 

court. 
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F I LED 
6/4/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

FLYI NG T RANC H ,  I NC ,  a Wash ington 
corporat ion , 

Appel lant ,  

V .  

STI LLAGUAM ISH TR IBE  OF 
I N D IANS ,  a federa l ly recogn ized I nd ian 
Tribe ,  

Respondent ,  

SNOHOMISH COU NTY, a Wash i ngton 
state mun ic ipal  corporation ,  

Defendant. 

No. 85739-8-1 

D IVIS ION ONE  

PUBL ISHED  O P I N ION 

B IRK, J .  - Flyi ng T Ranch I nc .  appeals the d ism issal of its lawsu it to qu iet 

t it le to certa in  land agai nst the Sti l laguam ish Tribe of I nd ians (Tribe) based on tribal 

sovere ign immun ity . F ly ing T ag rees the Tribe enjoys the immun ity trad itiona l ly 

enjoyed by sovereign powers , but the parties d ispute the scope of that immun ity . 

The land is not triba l  land , so F lyi ng T argues the Tribe's immun ity is equa l  on ly to 

the immun ity a fore ign sovere ign wou ld have , and that immun ity , F ly ing T argues ,  

does not bar its qu iet t it le c la im under the " immovable property" exception . We 

conclude a fore ign sovereign enjoys immun ity as d i rected by the pol it ica l b ranches 

of government and wou ld not face process d i rected by the jud ic iary a lone .  When 

the Tribe is afforded immun ity equal  to a fore ign sovereig n ,  it may be sued over its 
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objection only when al lowed by Congress, and to hold otherwise would unfaithfully 

lessen its immunity in comparison to that traditionally enjoyed by sovereign 

powers. We therefore affirm . 

Flying T filed a complaint in Snohomish County Superior Court pleading it 

is a Washington corporation domiciled in Snohomish county, with its principal place 

of business at 1 8808 State Route 530 Northeast, Arlington, Washington .  Flying 

T's complaint sought to quiet title to certa in land against the Tribe, acknowledged 

in the complaint to be a tribal government. 

According to its a l legations, Flying T owns a parcel of land lying along the 

North Fork of the Stillaguamish River. Opposite the river, the parcel is bounded 

on the north by a former railroad right-of-way, now the White Horse Trai l .  To the 

west of Flying T's parcel ,  the river and the railroad right-of-way converge, making 

a triangular piece of land bounded on its three sides by Flying T's parcel ,  the river, 

and the railroad right-of-way. The triangular piece of land is composed of parts of 

two parcels west of Flying T's. It is accessible from Flying T's neighboring parcel ,  

but cut off by the ra i lroad right-of-way from the rest o f  the two westerly parcels of 

which it is part. Flying T asserts title to this piece of land by adverse possession .  

To support its claim of adverse possession ,  Flying T alleges a former owner 

of its parcel ,  Robert Olsen, repaired and maintained a fence enclosing the disputed 

triangular piece of land together with Flying T's parcel starting in at least 1 961 . 

Flying T alleges that since at least 1 962, this barbed wire fence has run in a straight 

continuous line along the railroad right-of-way. It alleges that without permission 

2 
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of the true owners, the fence marked the boundary line separating the area from 

the railroad right-of-way and from the portions of the westerly parcels lying north 

of the fence. Olsen used the land to keep and graze livestock. In 1 974, Olsen 

conveyed the Flying T parcel to Edwin and Antoinette Tanis. Edwin Tanis 

continued Olsen's practice of repairing and maintaining the fence. In 1 990, a court 

entered judgment against the Tanises and the sheriff sold the parcel to Bruce and 

Tammy Blakey. The Blakeys continued the practice of repairing and maintaining 

the fence, excluding others from the enclosed area, and using the land to keep 

and graze l ivestock. In 1 991 , the Blakeys conveyed their parcel to Flying T, and 

since then it has continuously repaired and maintained the fence, excluding a l l  

others from the enclosed area without the permission of the title owners and using 

the enclosed land to keep and graze l ivestock. 

Flying T alleges that Snohomish County obtained title to one of the westerly 

parcels in 1 995. After Flying T commenced this action and a week before the 

superior court heard the Tribe's motion to dismiss based on tribal sovereign 

immunity, Snohomish County conveyed its parcel to the Tribe. Flying T alleges 

that the Tribe obtained title to the other westerly parcel in 2021 . Flying T alleges

and the Tribe has not controverted-that before Snohomish County and the Tribe 

came into title of these parcels, they were privately held and not part of any tribal 

land or reservation. 

Flying T commenced this action to quiet title in November 2022. The Tribe 

moved to dismiss under CR 1 2(b)(1 ), CR 1 2(b)(2), CR 1 2(b)(3), CR 1 2(b)(6), and 

CR 1 2(b)(7), al l  based on its having tribal sovereign immunity from Flying T's 

3 
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cla ims . 1 I n  support of its motion , the Tribe attached th ree documents , inc lud ing a 

declaration by Sara Th it ipraserth , d i rector of the Tribe's Natu ra l  Resou rces 

Department. Th iti praserth stated the Tribe purchased its parcel a long with seven 

other parce ls ,  tota l i ng about 1 43 .4  acres a long 1 . 2 m i les of the North Fork of 

Sti l laguamish River .  The Tribe acqu i red these lands for hab itat restoration act ions 

a imed to i ncrease the productivity and abundance of Puget Sound Ch inook 

salmon . The parce ls were acqu i red using funds from a conservation g rant from 

the Nat ional  Ocean ic  and Atmospheric Adm in istration ,  th rough the Wash ington 

State Recreat ion and Conservat ion Office ,  that requ i red the Tribe to protect those 

lands in perpetu ity with a deed of rig ht for sa lmon recovery. Sti l laguamish River 

sa lmon are a cu ltu ra l  keystone species that support activit ies essent ia l for the 

1 A cha l lenge to the court's subject matter j u risd ict ion under CR 1 2(b) ( 1 ) 
may be either "facial or factua l . "  Outsou rce Servs . Mgmt. , LLC v. Nooksack Bus .  
Corp . , 1 72 Wn . App .  799 , 806 , 292 P . 3d 1 47 (20 1 3) ,  aff'd on other grounds , 1 8 1 
Wn .2d 272 , 333 P . 3d 380 (20 1 4) .  Once it is chal lenged , the party assert ing subject 
matter j u risd ict ion bears the burden of proof on its existence .  & at 807 .  A facial 
chal lenge puts at issue the suffic iency of the p lead ings .  & at 806-07 .  A den ia l  of 
a facia l  chal lenge under CR 1 2(b)( 1 )  based on the compla int a lone or the compla int 
supp lemented by und isputed facts is reviewed de nova . & at 807.  A factual 
chal lenge req u i res the tria l  cou rt to weigh evidence to reso lve d isputed 
j u risd ictiona l  facts and its factual  determ inat ions wi l l  be accepted by an appe l late 
court un less clearly erroneous .  & 

I n  determ in i ng a chal lenge to persona l  j u risd ict ion under CR 1 2(b)(2) , the 
tria l  cou rt has d iscret ion to re ly on written subm iss ions ,  or  it may hold a fu l l  
evident iary hearing . & Once i t  is chal lenged , the party assert ing personal 
j u risd ict ion bears the burden of proof to estab l ish its existence .  & I f the tria l  cou rt 
determ ines personal j u risd ict ion based on the p lead ings and the und isputed facts 
before it ,  th is cou rt reviews the determ inat ion de nova . & 

Because we conclude federa l  law req u i res that F lyi ng T's compla int be 
d ism issed , M ich igan v .  Bay M i l ls I nd ian Cmty. , 572 U .S .  782 , 79 1 , 1 34 S. Ct. 2024 , 
1 88 L .  Ed . 2d 1 07 1  (20 1 4) ,  it is not necessary to determ ine whether the d ism issal 
is properly characterized as a matter of Wash i ngton proced u ra l  law as a facial 
d ism issal for lack of subject matter j u risd ict ion under CR 1 2(b)( 1 )  or  a d ism issal 
for lack of personal  j u risd ict ion under CR 1 2(b)(2) . 

4 
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conti nuat ion of the Tribe's l iv ing cu ltu re .  As the Sti l laguamish R iver sa lmon runs 

face ext inction ,  so do many aspects of the Tribe 's cu ltu re ,  commun ity ,  and treaty 

reserved rig hts .  The Tribe preserves its way of l ife th rough the use of these parce ls 

as conservation land to protect and restore sa lmon i n  the Sti l laguamish R iver. 2 

The super ior cou rt g ranted the Tribe's motion to d ism iss pursuant to CR 

1 2(b) ( 1 )-(3) and  CR 1 2(b) (6) and  d ism issed the  act ion with prejud ice .  The  cou rt 

den ied F lyi ng T's motion for reconsideration . F ly ing T fi led a notice of appeal or  

d iscretionary review d i rected to the Wash ington Supreme Court .  The Wash ington 

Supreme Cou rt transferred the appeal to this cou rt .  After F lyi ng T fi led its i n it ia l  

not ice of appea l ,  it sought clarificat ion i n  the superior cou rt based on Snohomish 

County's conveyance of its parcel to the Tribe .  The superior cou rt entered a fu rther 

order d ism iss ing Snohom ish County from the case and d ismiss ing a l l  c la ims 

2 In  the superior cou rt, F lyi ng T objected to the Tribe's subm ission of 
documents outs ide the p lead ings as improper to the extent its motion was based 
on CR 1 2(b) (6) . F ly ing T d id not assert that the Tribe cou ld not re ly on und isputed 
facts outs ide the p lead ings under CR 1 2(b) ( 1 ) and CR 1 2(b) (2) , and d id not 
i nd icate that it d isputed the extri ns ic facts the Tribe proffered . Wash i ngton 
authority supports convert ing CR 1 2(b) ( 1 ) and CR 1 2(b)(2) motions to summary 
j udgment motions if they re ly on matter extri ns ic to the p lead i ngs .  See Ace Novelty 
Co.  v. M .  W. Kasch Co. , 82 Wn .2d 1 45 ,  1 46 ,  1 52 ,  508 P .2d 1 365 ( 1 973) (noti ng 
the super ior cou rt considered the moving party's affidavit that stated at no t ime had 
it done bus i ness with i n  Wash i ngton and treated the CR 1 2(b) motion for lack of 
personal or subject matter j u risd ict ion as a motion for summary j udgment) ; Puget 
Sound Bu lb  Exch . v .  Meta l B ldg . I nsu lation ,  I nc . , 9 Wn . App .  284 , 289 ,  5 1 3 P .2d 
1 02 ( 1 973) (" If matters outs ide the p lead ings are presented to the court on a motion 
to d ism iss for lack of personal j u risd ict ion under CR 1 2(b)(2) the motion is to be 
treated as a motion for summary j udgment . ") . Thus ,  any error in the cons ideration 
of extri ns ic evidence lay on ly i n  the tim i ng of heari ng the mot ion to d ism iss , which 
was heard as an ord i nary civi l motion , i nstead of with the 28 ca lendar days' not ice 
afforded for a summary j udgment motion under CR 56.  F ly ing T articu lates no 
prejud ice based on the tim i ng of the proceed ings before the superior cou rt ,  and 
does not object to the cons ideration of these subm iss ions on appea l .  

5 
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aga inst the Tribe based on triba l  sovere ign immun ity . A comm issioner of th is cou rt 

accepted F lyi ng T's amended notice of appeal and den ied the Tribe's mot ion to 

d ism iss the appeal on time l i ness g rounds .  

I I  

O n  appea l ,  F ly ing T contends the Tribe's sovere ign immun ity does not 

extend to F ly ing T's cla ims ,  argu ing they fa l l  with i n  a trad it iona l  exception to the 

doctri ne of sovere ign immun ity for " ' immovable property . ' "  The Tribe d isputes 

that an immovable property exception was ever " un iversal ly app l ied" to assertions 

of sovere ign immun ity and fu rther argues the justificat ions for such a ru le do not 

app ly i n  the case of a domestic tribe .  The Tribe asserts that, i n  the absence of its 

consent to su it , on ly Cong ress can abrogate its immun ity . 3 Whether triba l  

sovere ign immun ity appl ies is a question of federa l  law th is cou rt reviews de nova . 

Auto . U n ited Trades Org .  v. State , 1 75 Wn .2d 2 1 4 , 222 , 226 ,  285 P . 3d 52 (20 1 2) .  

Past Wash i ngton authority perm itted qu iet t it le c la ims l i ke F ly ing T's aga inst 

tri bes , recogn iz ing an " i n  rem" exception to triba l  sovere ign immun ity .  Anderson & 

M idd leton Lumber Co.  v. Qu i nau lt I nd ian Nation , 1 30 Wn .2d 862 , 869 ,  929 P .2d 

379 ( 1 996) held the super ior cou rt had i n  rem j u risd ict ion over the p la i ntiff's lawsu it 

based on the language of the I nd ian Genera l  Al lotment Act of 1 887 ,  25 U .S .C .  §§ 

33 1 -358 ,  repealed in part by Pub .  L .  1 06-462 , and County of Yakima v.  

Confederated Tribes & Bands of Yakima I nd ian Nation , 502 U .S .  25 1 , 252 , 1 1 2 S .  

3 The court rece ived amicus curiae briefs support ing affi rmance from the 
Sauk-Su iatt le , Jamestown S 'Kla l lam , Kal ispe l ,  Makah ,  Nooksack, Port Gamble 
S 'Kla l lam , Puya l l up ,  Qu inau lt ,  Sam ish , Snoqua lm ie ,  Squaxin I s land , and 
Suquamish Tribes . 

6 



No .  85739-8-1/7 

Ct. 683 , 1 1 6 L .  Ed . 2d 687 ( 1 992) . Relyi ng on Anderson , Smale v. Noretep , 1 50 

Wn . App .  476 , 484 , 208 P . 3d 1 1 80 (2009) held that exercis ing j u risd ict ion over i n  

rem proceed ings d id not imp l icate triba l  sovere ign immun ity , and  therefore a qu iet 

t it le c la im based on adverse possess ion cou ld proceed agai nst a tribe .  But the 

rat ionale of these authorit ies was d isavowed in Upper Skag it I nd ian Tribe v .  

Lundgren ,  584 U .S .  554 , 558 , 1 38 S .  Ct. 1 649 ,  200  L .  Ed . 2d  93 1 (20 1 8) ,  which 

held Yakima d id not justify an i n  rem exception to triba l  sovere ign immun ity . 

Yakima i nterpreted the General  Al lotment Act to a l low the imposit ion of in rem state 

taxes on land that had been fee-patented under that law. kl at 559 . Yakima was 

a statutory i nterpretat ion case that "sought on ly to i nterpret a re l ic  of a statute i n  

l i ght of a d isti ngu ishable precedent ; i t  reso lved noth i ng about the law of  sovere ign 

immun ity . "  kl Because triba l  sovere ign immun ity is a question of  federal  law and 

the U n ited States Supreme Cou rt has d isavowed the i nterpretat ion of federal  law 

on which Anderson and Smale re l ied , those decis ions do not now determ i ne the 

outcome here .  I ndeed , F lyi ng T argues that they are consistent with its argument ,  

but it does not argue that they are contro l l i ng .4 

1 1 1  

A 

Tribes "possess the 'common- law immun ity from su it trad it iona l ly enjoyed 

by sovere ign powers . '  " Lac d u  F lambeau Band of Lake Superior Ch ippewa 

4 If the U n ited States Supreme Court had not clearly d isavowed Anderson 's  
rationa le ,  i t  wou ld  remain b ind ing  on th is cou rt .  A decis ion by the Wash i ngton 
Supreme Court is b ind ing  on al l lower courts in the state . 1 000 Va . Ltd . P 'sh ip v .  
Vertecs Corp . , 1 58 Wn .2d 566 , 578 ,  1 46 P . 3d 423 (2006) . 

7 
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I nd ians v. Cough l i n ,  599  U .S .  382 , 387 , 1 43 S .  Ct. 1 689 ,  2 1 6  L .  Ed . 2d  342 (2023) 

(quoti ng Santa Clara Pueblo v .  Mart inez ,  436 U . S .  49, 58, 98 S. Ct. 1 670 ,  56 L. 

Ed . 2d 1 06 ( 1 978)) . The U n ited States Supreme Cou rt has " repeated ly 

emphas ized that tribal sovere ign immun ity , absent a clear statement of 

congress iona l  i ntent to the contrary ,  is the ' base l i ne posit ion . ' " kl (quoti ng 

M ich igan v .  Bay M i l ls I nd ian Cmty. , 572 U . S .  782 , 790 ,  1 34 S .  Ct. 2024 , 1 88 L .  Ed . 

2d 1 07 1  (20 1 4) ) .  " [T]he suab i l ity of  . . .  the I nd ian Nations ,  whether d i rectly or  by 

cross-action ,  depends upon affi rmative statutory authority . "  U n ited States v .  U .  S .  

F id . & Guar .  Co . , 309 U . S .  506 , 5 1 4 , 60 S .  Ct. 653 , 84 L .  Ed . 894 ( 1 940) . 

"Cong ress has consistently re iterated its approva l of the immun ity doctri ne . "  

Oklahoma Tax Comm'n  v .  C itizen Band Potawatom i  I nd ian Tribe of  Okla . ,  498 U . S .  

505 ,  5 1 0 ,  1 1 1  S .  Ct. 905 , 1 1 2 L .  Ed . 2 d  1 1 1 2 ( 1 991  ) .  " [T] riba l  immun ity i s  a matter 

of federa l  law and is not subject to d im i nut ion by the States . "  Kiowa Tribe of Okla .  

v .  Mfg .  Techs . , I nc . , 523 U . S .  75 1 , 756 , 1 1 8 S .  Ct. 1 700 ,  1 40 L .  Ed . 2d 98 1 ( 1 998) . 

A court must d ism iss an act ion aga i nst a tr ibe if enterta i n i ng it wou ld contravene 

the tribe's federal  tri bal sovere ign immun ity .  Bay M i l ls ,  572 U . S .  at 79 1 . Triba l  

sovere ign immun ity may be waived by a tr ibe or abrogated by Congress , id . at  788-

89, but the parties do not assert that either has occu rred here .  

The  Un ited States Supreme Court has appl ied tribal sovere ign immun ity i n  

sett ings otherwise governed by  federa l  statutory law, not confi ned to tribal lands ,  

and i nvolvi ng commercial activit ies . In  Santa Clara Pueblo , the p la i ntiffs fi led 

lawsu its agai nst a tr ibe under the I nd ian Civ i l  Rights Act of 1 968 ,  25 U .S .C .  §§ 

1 30 1 - 1 303 . 436 U . S .  at 52-53 .  The court held that in the absence of any 

8 
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"u nequ ivoca l express ion of contrary leg is lative i ntent , " sovere ign immun ity barred 

the lawsu its agai nst the Santa Clara Pueblo Tribe .  & at 58-59 .  I n  Kiowa , the 

court decl i ned to "confi ne" triba l  sovere ign immun ity to reservat ions or to 

noncommercial activit ies and deferred "to the ro le Cong ress may wish to exercise 

in this important j udgment . " 523 U . S .  at 758 . The court held the Kiowa Tribe 

enjoyed immun ity from su its on contracts , whether those contracts i nvo lve 

governmenta l or commercia l  activit ies and whether they were made on or off a 

reservation because Cong ress had not abrogated th is immun ity . & at 760.  I n  

Bay M i l l s ,  the court he ld  Cong ress's abrogat ion of  triba l  immun ity i n  the I nd ian 

Gaming Regu latory Act, 25 U .S .C .  § 270 1 -272 1 , appl ied to gaming on,  but not off, 

tri ba l  lands ,  so M ich igan was barred from su ing Bay M i l ls to enjo in  the operation 

of a cas ino .  572 U . S .  at 787 ,  804 .  The court said , " [W]e have t ime and aga in "  

treated triba l  sovereig n immun ity as settled law and d ism issed any su it aga i nst a 

tribe absent cong ress iona l  authorization or triba l  waiver, and " [t] he base l i ne 

posit ion , we have often held , is triba l  immun ity . "  & at  789-90 .  Under Bay M i l l s ,  

the Tribe is immune from F lyi ng T 's  c la ims g iven the absence of  the Tribe's consent 

or  abrogation of its immun ity by Cong ress . 

B 

F ly ing T concedes the Tribe has immun ity , but argues its immun ity does not 

extend to F lyi ng T's c la ims to qu iet tit le ,  because , F lyi ng T says , its su it is "outs ide 

the scope of the common law immun ity . "  F lyi ng T argues that under the immovable 

property exception ,  "a sovereign who pu rchases property i n  the territory of another 

sovere ign does so in the character of a private party and enjoys no immun ity from 
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su it i n  act ions regard ing rig hts of possess ion or tit le to the property . "  But none of 

F ly ing T's arguments estab l ish that an immovable property exception has ever 

existed under which cou rts adjud icated c la ims i ndependently of the d i rect ion of the 

pol it ical b ranches of government .  

1 

F ly ing T re l ies fi rst on d icta i n  The Schooner Exchange v. McFadden , a case 

in which American c la imants asserted title to a sh ip  which , by the t ime of the i r  

lawsu it ,  was "a nationa l  armed vesse l ,  comm iss ioned by ,  and i n  the service of  the 

emperor of France . "  1 1  U . S .  1 1 6 ,  1 46 ,  3 L .  Ed . 287 ( 1 8 1 2) .  Extend ing immun ity , 

the court held it was "a pr inc ip le of pub l ic  law, that nationa l  sh ips of war, enter ing 

the port of a friend ly power open for the i r  recept ion , are to be considered as 

exempted by the consent of that power from its j u risd iction . "  kl at 1 45-46 . In d icta , 

based on the poss ib i l ity of a court's exercis ing j u risd ict ion over a fore ign 

sovere ign 's  property i n  its territory ,  the cou rt said , "A prince ,  by acqu i ring private 

property i n  a foreign country ,  may poss ib ly be cons idered as subjecti ng that 

property to the territoria l  j u risd iction ; he may be considered as so far lay ing down 

the prince ,  and assuming the character of a private ind ivid ua l . "  kl at 1 45 .  Based 

on th is language,  F lyi ng T argues that in acqu i ring non-tribal land on the open 

market i n  Wash i ngton , the Tribe comes to the land as a private party subject to the 

territoria l  j u risd ict ion of the Wash ington courts . 

Th is argument overlooks the reason i ng of The Schooner Exchange and the 

next centu ry and a ha lf of American practice .  The cou rt in The Schooner Exchange 
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never doubted the authority of a territoria l  sovereign over fore ign sovere igns and 

the i r  p roperty with i n  its territory ,  and thus ,  over the sh ip i n  question : 

The j u risd ict ion of the nat ion with i n  its own territory is 
necessari ly exclus ive and absolute . I t  is susceptib le of no l im itat ion 
not imposed by itself. Any restrict ion upon it , derivi ng va l id ity from 
an externa l  source , wou ld imp ly a d im i nut ion of its sovereignty to the 
extent of the restriction ,  and an i nvestment of that sovereignty to the 
same extent i n  that power which cou ld impose such restriction .  

A l l  exceptions ,  therefore , to the fu l l  and  complete power of a 
nat ion with i n  its own territories , must be traced up  to the consent of 
the nat ion itse lf. They can flow from no other leg itimate sou rce . 

� at 1 36 .  But the existence of th is authority d id not determ ine whether the j ud ic ia l  

b ranch wou ld exercise i t .  

As the court later exp la i ned , " [F]oreign sovereign immun ity is a matter of 

g race and com ity on the part of the U n ited States , and not a restrict ion imposed by 

the Constitution . "  Verl inden B .V. v .  Cent . Bank of N igeria , 46 1 U .S .  480 , 486 , 1 03 

S .  Ct. 1 962 , 76 L .  Ed . 2d 8 1  ( 1 983) . " [A] major consideration for the ru le 

enunciated i n  The Schooner Exchange is the embarrass ing consequences which 

jud ic ia l  reject ion of a claim of sovere ign immun ity may have on d i p lomatic 

re lations . "  Nat' I C ity Bank of N .Y. v .  Repub l ic  of Ch ina ,  348 U . S .  356 , 360-6 1 , 75 

S. Ct. 423, 99 L .  Ed . 389 ( 1 955) . The doctri ne of fore ign sovere ign  immun ity " is 

one of imp l ied consent by the territor ial sovere ign to exempt the foreign sovere ign 

from its 'exc lus ive and absol ute' j u risd iction , the imp l icat ion derivi ng from 

standards of pub l ic mora l ity ,  fa i r  deal i ng ,  rec iproca l se lf- i nterest , and respect for 

the 'power and d ign ity' of the fore ign sovere ig n . "  � at 362 (quoti ng The Schooner 

Exchange , 1 1  U . S .  at 1 36-37 , 1 43-44) . 
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It became the practice of American courts to defer to the pol it ical b ranches 

on whether to take j u risd ict ion over act ions agai nst fore ign sovereig ns .  Verl i nden , 

46 1 U . S .  at 486 . Unt i l  leg is lat ion by Cong ress d iscussed below, "the State 

Department" was "the normal means of suggesti ng to the cou rts that a sovere ign 

be g ranted immun ity from a particu lar su it . "5 Nat' I C ity Bank ,  348 U .S .  at  360 .  The 

State Department u rged a state court to extend immun ity i n  at  least one reported 

case i nvolvi ng a tit le d ispute . I n  Knocklong Corp .  v. Kingdom of Afghan istan , the 

Ki ngdom of Afghan istan had acqu i red fee ownersh ip  of rea l  p roperty i n  Ki ngs 

Poi nt ,  New York. 6 M isc. 2d 700 , 700 , 1 67 N .Y. S . 2d 285 (Nassau County Ct .  

1 957) . The p la i ntiff c la imed compet ing t i t le based on a tax deed . � Because 

Afghan istan used the property "to house the person of the Ch ief Representative of 

Afghan istan to the U n ited Nat ions" and "to serve as the office of, and repository of 

records for, the Permanent Delegation of Afghan istan to the U n ited Nat ions , "  the 

State Department u rged the New York state court to d ism iss the act ion as barred 

by fore ign sovereign immun ity . � at 700-0 1 . The court d id so,  exp la i n i ng ,  " i f  the 

claim of immun ity is recogn ized and a l lowed by the executive branch of the 

government ,  in th is case the Department of State , it is then the d uty of the court to 

accept such c la im upon appropriate suggestion made by the Attorney General  of 

5 I n  some cases , foreign sovere igns d id not make requests to the State 
Department but asked the cou rts to extend immun ity . Verl i nden , 46 1 U .S .  at 487-
88. The question here is not whether a tr ibe m ight vo l u ntari ly subject itself to a 
court's determ inat ion of its immun ity , but may ins ist on leavi ng that decis ion to the 
branch the U n ited States Supreme Court has repeated ly held has the prerogative 
to make it-Cong ress . 
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the U n ited States . "  � at 701  (citi ng The Navemar ,  303 U .S .  68 ,  74 , 58 S .  Ct. 432 , 

82 L .  Ed . 667 ( 1 938)) . 

F ly ing T argues that Knocklong merely reflects an "exception to the 

exception" under which tit le d isputes remained genera l ly j ustic iable except in 

cases of d i p lomatic or  consu lar  property . But under the Restatement (Second) of 

The Foreign Relations Law of the United States § 77(4) (Am . L .  I nst. 1 965) 

(Restatement (Second) ) ,6 d i p lomatic prem ises were not exempt from 

determ inat ions of title ,  but on ly from "prescription or enforcement of any tax or levy 

of the receiv ing state . "  A deed of trust m ight be foreclosed , for instance ,  but 

rega in ing  possess ion depended on the territoria l  state resort ing to "the u lt imate 

sanct ion of term i nation of d i p lomatic status . "  � cmt. e ,  at 243 ;  see also Cayuga 

I nd ian Nat ion of N .Y. v .  Seneca County, N .Y. , 978 F . 3d 829 ,  840 (2d C i r . 2020) 

(unnecessary to determ ine whether immovable property exception app l ied 

because , even if it d id ,  county's tax enforcement proceed i ngs fe l l  "comfortab ly 

with i n  the absol ute immun ity from execution of j udgment that foreign sovere igns 

trad it iona l ly enjoyed at common law. ") ; C ity of New York v .  Permanent M ission of 

I nd ia to the U n ited Nations ,  446 F . 3d 365 ,  37 1 (2d C i r . 2006) ( i nternationa l  

convent ion sti l l  l im its execution that wou ld  th reaten a fore ign sovereign 's 

possess ion) , aff'd and remanded , 55 1 U . S .  1 93 ;  HAZEL Fox & PH IL I PPA WEBB ,  THE 

6 The Restatement (Second) was the most recent restatement of fore ign 
re lations law when Cong ress enacted the Fore ign Sovere ign Immun it ies Act of 
1 976 (FS IA) , 28 U .S .C .  § 1 602-1 6 1 1 ,  and is therefore evidence of i nternational  
p ractice predati ng the statute . See Permanent M ission of I nd ia to the U n ited 
Nat ions v. C ity of New York, 55 1 U . S .  1 93 , 200 ,  1 27 S. Ct. 2352 , 1 68 L. Ed . 2d 85 
(2007) . 
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LAW OF STATE IMMUN ITY 484 (3d ed . 20 1 5) ("State immun ity conti n ues to bar to a 

very large extent the enforcement of j udgments g iven by such cou rts agai nst 

fore ign States . ") .  Under the Restatement (Second) ,  sovereign immun ity shou ld 

not have protected the Ki ngdom of Afghan istan from a state court determ inat ion of 

tit le ,  though it wou ld have afforded protect ion from execution of any j udgment. The 

re levant point of Knocklong is that pu rsuant to then-cu rrent law the cou rt absta i ned 

from adj ud icati ng tit le aga inst the foreign power at the d i rect ion of the executive 

branch . 

I n  context , the d icta F ly ing T re l ies on i n  The Schooner Exchange 

estab l ishes on ly that a territoria l  sovere ign possesses authority over persons and 

property with i n  its territory, inc lud ing fore ign sovere igns and the i r  p roperty . 7 The 

7 The En l ig htenment era sou rces on which The Schooner Exchange d rew, 
see Upper Skag it , 584 U . S .  at 567-69 (Thomas , J . ,  d issenti ng) , focused on the 
authority of the territoria l  cou rts , not the cond itions justifyi ng the exercise of that 
authority ,  and equa l ly recogn ized the authority of the pol it ica l b ranches to d i rect 
that the cou rts extend immun ity or  not based on a pol it ical determ i nation of nationa l  
i nterest . These sou rces date from before modern states , and looked at the issue 
i n it ia l ly th rough the lens of the authority of territoria l  cou rts over the persons of 
monarchs and the i r  legates . The Schooner Exchange cites Emmerich de Vatte l 
as mainta in ing  " ' I t is imposs ib le to conce ive . . .  that a Prince who sends an 
ambassador or any other m in ister can have any i ntent ion of subjecti ng h im  to the 
authority of a fore ign power. ' " 1 1  U . S .  at 1 43 (quot ing EMMERICH DE VATTEL, THE 
LAW OF NATIONS bk .  4, ch . 7, §§ 92 ( 1 805) ) ;  see also ERNEST K. BANKAS , THE STATE 
IMMUN ITY CONTROVERSY I N  I NTERNATIONAL LAW 34-38 (2d ed . 2022) (traci ng 
E ighteenth Centu ry d iscuss ions of immun ity to med ieva l sou rces and ancient 
Roman law protect ing the persons of imperia l  Roman legates) . The Schooner 
Exchange d icta on which F ly ing T re l ies seems d i rected to the statement of 
Bynkershoek's more recently trans lated into Eng l ish that " [t] h rough the practice of 
nations it has been estab l ished that property which a pr ince has purchased for 
h imself i n  the dom in ions of another or has acqu i red th rough i nheritance or i n  any 
other way, sha l l  be treated just l i ke the property of private i nd ivid ua ls and sha l l  be 
subject i n  equal  deg ree to bu rdens and taxes . "  CORNEL IUS VAN BYNKERSHOEK, DE 
FORO LEGATORUM L IBER S INGULARIS 22 (G . La ing trans l . 1 946) . This statement 
appears to have been made i n  d iscuss ion of secu r ing personal j u risd ict ion th rough 
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cou rt d id not examine the c i rcumstances i n  which territor ial cou rts wou ld proceed 

to adjud icate the ownersh ip  of property with i n  the i r  territory cla imed by a fore ign 

sovere ig n ,  or  support that cou rts shou ld do so independently of  the d i rect ion of  the 

pol it ical b ranches of government .  Granted , after The Schooner Exchange , 

American courts d id not defer absol ute ly to the suggestion of the State 

Department. I n  Berizz i Brothers Co.  v. The Pesaro , 27 1 U . S .  562 , 576 , 46 S .  Ct. 

6 1 1 ,  70 L .  Ed . 1 088 ( 1 926) , the court extended immun ity to an Ita l ian government

owned vessel engaged in commerce , desp ite the State Department's view that 

such vesse ls were not entit led to immun ity , see M ichael H .  Cardozo , Sovereign 

Immunity: The Plaintiff Deserves A Day in Court, 67 HARV. L .  REV. 608 ,  609 ( 1 954) . 

But d iverg i ng from the d i rect ion of the State Department was the exception . kl at 

608 ;  Fox & WEBB ,  supra ,  at 1 46 .  The Schooner Exchange does not support ,  and 

F ly ing T does not show, any h istory of the jud ic iary i nvoking the immovable 

attachment of property , but i n  any event Bynkershoek then described cases in  
which immun ity was d i rected by pol it ical b ranches of  government .  The fi rst was a 
case refus ing to attach moneys on deposit by the German emperor .  kl at 22-23 .  
Although Bynkershoek crit ic ized the  decis ion , he said th is was because the 
decis ion to extend immun ity based on a pol it ical determ inat ion is not appropriate ly 
made by the j ud ic ia l  department. kl at 23 .  He next described a case i nvolvi ng 
Span ish warsh ips ,  re l ied on by The Schooner Exchange , 1 1  U . S .  at  1 45 ,  i n  which 
the court issued an attachment but on protest of the Spanish ambassador the 
leg is latu re extended immun ity , DE FoRo LEGATORUM ,  supra , at 23 ,  and a case in 
which the leg is latu re refused consent to attach the property of the countess of the 
Palati nate , id . He described th ree more cases concern ing the e lector of 
Brandenburg ,  the Venet ian Repub l ic ,  and the duke of Mecklenburg i n  which the 
leg is latu re expressly a l lowed su its to proceed , and another i nvolvi ng the k ing of 
Prussia i n  which the case proceeded with the k ing 's consent. kl at 24-25 .  These 
cases a l l  support the thes is that a fore ign sovereign is subject to the authority of 
the territoria l  cou rts , but the decis ion whether to exercise that authority in specific 
cases depends on the d i rect ion of the pol it ical b ranches of government .  Th is 
comports with U n ited State Supreme Cou rt precedent and the Tribe's posit ion that 
on ly Cong ress can abrogate triba l  sovere ign immun ity . 
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property exception aga inst a fore ign nat ion to d isal low fore ign sovere ign immun ity 

without regard to the d i rect ion of the pol it ical branches . 8 

2 

F ly ing T poi nts to a statutory provis ion a l lowing rea l  p roperty c la ims aga inst 

fore ign sovere igns .  Congress cod ified the law of fore ign sovere ign immun ity i n  the 

Fore ign Sovere ign Immun ities Act of 1 976 (FS IA) , 28 U . S .C .  § 1 602- 1 6 1 1 .  

Verl i nden ,  46 1 U . S .  a t  488 .  The FS IA conta ins an exception to  immun ity provid ing 

that a fore ign state sha l l  not be immune in  any case i n  wh ich " rig hts i n  immovable 

property s ituated i n  the U n ited States are i n  issue . "  28 U . S .C .  § 1 605 (a) (4) . Th is 

provis ion was "meant 'to cod ify . . .  the pre-existi ng rea l  p roperty exception to 

8 F lyi ng T's posit ion problematica l ly ca l ls  for a nondeferentia l , j ud ic ia l ly  
estab l ished outer boundary on the immun ity genera l ly accorded to fore ign 
sovere igns .  It is not su rpris ing that i t  supports th is posit ion exclus ive ly with 
secondary sou rces genera l ly recogn iz ing the need for territor ial cou rts to reta i n  the 
authority to determ ine such matters as tit le-a proposit ion with which we have no 
quarre l-but cites no h istory of the j ud ic iary of any nat ion routi ne ly exercis ing such 
authority agai nst fe l low nations without regard to its pol it ical authorities' d i rection . 
The Schooner Exchange runs aga inst the proposit ion that the j ud ic ia l  b ranch m ight 
decide on its own and without the counsel of the pol it ical b ranches to adjud icate a 
fore ign sovere ign 's  i nterest i n  property with i n  the U n ited States . After a l l ,  it was a 
case i n  which the government appeared to u rge the court to extend immun ity . The 
Schooner Exchange , 1 1  U .S .  at 1 1 7- 1 8 ,  1 47 .  The American sh ip  at issue had been 
taken un lawfu l ly as part of Napoleon's efforts to impose a b lockade aga i nst Brita i n ,  
a po l icy that had caused resentment among d ispossessed American sh ipowners .  
See GAMAL MOU RSI BADR,  STATE IMMUN ITY: AN ANALYTICAL & PROGNOSTIC VIEW 1 0-
1 4  ( 1 984) . But with war with the Un ited Ki ngdom imminent-the War of 1 8 1 2  was 
declared on ly th ree months after the decis ion in The Schooner Exchange-it was 
"pol it ica l ly i nconce ivab le" that the American j ud ic iary wou ld  seize a French warsh ip  
to  retu rn i t  to  its rig htfu l American owners .  BADR ,  supra , a t  14 .  It is not d ifficu lt to 
imag i ne the State Department i n  Knocklong havi ng s im i larly compel l i ng  concerns 
about a court proceed ing aga inst property c la imed by the Kingdom of Afghan istan 
am idst 1 950s Cold War tens ions with the former Soviet Un ion .  A nondeferent ia l  
immovable property exception declari ng such c la ims outs ide the scope of immun ity 
wou ld put such concerns beyond j ud ic ia l  accommodation . 

1 6  



No .  85739-8- 1/1 7 

sovere ign immun ity recogn ized by i nternational  p ractice . '  " Permanent M ission of 

I nd ia ,  551  U .S .  a t  200  (a lterat ion i n  orig ina l )  (quot ing Asociacion de Reclamantes 

v .  U n ited Mexican States , 735 F .2d 1 5 1 7 , 1 52 1  (D .C .  C i r . 1 984)) . Under both 

theories of fore ign sovereign immun ity preva i l i ng at the t ime,  9 "proceed i ngs re lati ng 

to immovab les located i n  the territory of the forum State" fe l l  with i n  one of the 

"earl iest widely accepted exceptions to State immun ity . "  Fox & WEBB ,  supra ,  at 

427 . As framed i n  the Restatement (Second) ,  "The immun ity of a fore ign 

state . . .  does not extend to . . .  (b )  an act ion to obta in  possess ion of or  estab l ish 

a property i nterest i n  immovable property located i n  the territory of the State 

exercis ing j u risd iction . '' 

But as Knocklong showed , no such ru le was fo l lowed to the excl us ion of the 

d i rect ion of the pol it ica l b ranches . Foreign nations "often p laced d i p lomatic 

pressu re on the State Department in seeking immun ity . '' Verl i nden , 46 1 U . S .  at 

487 . I n  some cases , "po l it ica l considerations led to suggestions of immun ity i n  

cases where immun ity wou ld not have been avai lab le" under  the preva i l i ng theory.  

kl Thus, even proponents of the restrictive view of immun ity acknowledged that 

9 The Schooner Exchange came to be regarded as extend ing "vi rtua l ly 
absol ute" immun ity to fore ign sovere igns .  Verl i nden , 46 1 U . S .  at 486 . I n  1 952 , 
the State Department's "Tate Letter" announced the U n ited States' "decis ion to jo in  
the majority of  other countries by adopti ng the ' restrictive theory' of  sovere ign 
immun ity , u nder wh ich 'the immun ity of  the sovere ign is recogn ized with regard to 
sovere ign or pub l ic acts Uure imperi1) of a state , but not with respect to private acts 
Uu re gestion is) . ' " Permanent M ission of I nd ia ,  551  U . S .  at 1 99 (quot ing Letter 
from Jack B .  Tate , Act ing Lega l  Adviser, U . S .  Dept. of State , to Act ing U . S .  
Attorney General  Ph i l l i p  B .  Perlman (May 1 9 , 1 952) (Tate Letter) , reprinted i n  26 
Dept. of State Bu l l .  984 ( 1 952) , and i n  Alfred Dunh i l l  of London ,  I nc. v .  Repub l ic  of 
Cuba ,  425 U . S .  682 , 7 1 1 ,  7 1 2 ,  96 S .  Ct. 1 854 , 48 L .  Ed . 2d 30 1 ( 1 976) (append ix 
2 to op in ion of the Cou rt)) .  The FS IA was meant to cod ify the restrictive theory.  
Permanent M ission of I nd ia ,  55 1 U .S .  a t  1 99 .  
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the practical i nab i l ity to enforce j udgments agai nst co-equa l  nations exp la i ned why 

questions of immun ity tu rned on determ i nations of the pol it ical branches : the 

" 'genera l  i nab i l ity of the j ud ic ia l  power to enforce its decis ions' " aga inst fore ign 

sovere igns prompts questions that are " ' rather questions of  po l icy than of  law , '  " 

and " 'for d i p lomatic rather than lega l  d iscuss ion . '  " Fox & WEBB ,  supra , at 32 

(quoti ng Hersch Lauterpracht, The Problem of Jurisdictional Immunities of Foreign 

States, 28 BRIT .  YEAR BOOK I NT' L LAW 220 ( 1 95 1 )) .  With the passage of the FS IA, 

the former pract ice of looki ng to executive suggestion on a case by case bas is 

gave way to determ in ing the ava i lab i l ity of immun ity at Cong ress's d i rection .  The 

parties ag ree the FS IA does not extend to tribes , but th is on ly fu rther j ustifies 

deferri ng to Cong ress's d ifferent approach to tribal sovereign immun ity . 

I n  the absence of comprehens ive leg is lat ion by Cong ress regu lati ng tribal 

sovere ign immun ity , the U n ited States Supreme Cou rt has upheld triba l  sovere ign 

immun ity for c la ims for wh ich the FS IA clearly waived foreign nations' immun ity , 

such as for commercial c la ims .  Cf. 28 U .S .C .  § 1 605(a)(2) (exception to immun ity 

for "commercia l  activity carried on i n  the U n ited States") with Kiowa , 523 U . S .  at 

760 ("Tribes enjoy immun ity from su its on contracts , whether those contracts 

i nvo lve governmenta l  or commercial activit ies and whether they were made on or 

off a reservation . ") .  Kiowa contrasted Congress's more l im ited waiver of tr ibal 

sovere ign immun ity compared to its treatment of fore ign sovereigns ,  and 

cautioned , " I n  both fie lds ,  Cong ress is in a posit ion to weigh and accommodate the 

competi ng pol icy concerns and re l iance i nterests . The capacity of the Leg is lative 
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Branch to add ress the issue by comprehensive leg is lat ion counsels some caution 

by us in this area . "  ill at 759 . 

Cong ress period ica l ly revis its triba l  sovere ign immun ity . After Kiowa , 

Cong ress "considered several b i l ls to substantia l ly mod ify triba l  immun ity i n  the 

commercia l  context , "  but instead of these "chose to enact a far more modest 

a lternative requ i ring tribes either to d isclose or to waive the i r  immun ity i n  contracts 

need ing the Secretary of the I nterior's approva l . "  Bay M i l l s ,  572 U . S .  at 80 1 -02 

(citi ng I nd ian Triba l  Economic Development and Contract Encouragement Act of 

2000 , § 2, 1 1 4 Stat. 46 (cod ified at 25 U .S . C .  § 8 1  (d) (2)) ) .  And again ,  "U ] ust e ig ht 

months after the Supreme Cou rt issued its decis ion in [Upper Skag it] , Cong ress 

reaffi rmed its approva l of tri ba l  immun ity in the context of a statute that ,  among 

other th ings ,  authorizes I nd ian tribes to g rant rig hts of way over the i r  land for 

energy resou rce development. " Self v. Cher-Ae Heights I nd ian Cmty. of Tri n idad 

Rancheria ,  60 Cal . App .  5th 209 ,  22 1 , 274 Cal .  Rptr. 3d 255 (202 1 )  (citi ng Pub .  L .  

No .  1 1 5-325 ,  t it . I , §§ 1 03(a) , 1 05(d) (Dec. 1 8 , 20 1 8) ,  1 32 Stat . 4447 , 4454 , cod ified 

at 25 U . S . C .  § 3504(i) ) ,  cert .  den ied , 1 42 S. Ct. 1 1 07 ,  2 1 2  L. Ed . 2d 7 (2022) . The 

rea l  p roperty exception i n  the FS IA,  even when characterized as a cod ificat ion of 

common law, does not support imposit ion of a s im i lar  l im itat ion on triba l  sovereign 

immun ity by the j ud ic ia l  b ranch without regard to Cong ress's d i rection . 

3 

Quot ing Asociacion de Reclamantes , 735 F .2d at 1 52 1 , F lyi ng T i nvokes a 

territoria l  sovere ign 's  " ' p rimeval '  " i nterest i n  resolvi ng tit le d isputes with i n  its 

domain .  I n  Asociacion de Reclamantes , then-J udge Sca l ia  wrote that the 
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immovable property exception i n  the FS IA stemmed from the fact that " [a] territor ial 

sovere ign has a pr imeval i nterest in reso lvi ng al l  d isputes over use or rig ht to use 

of rea l  p roperty with i n  its own domai n , "  because " ' [a] sovereignty cannot safely 

perm it the t i t le to i ts land to be determ ined by a fore ign power. ' " � (quoti ng 1 F .  

WHARTON ,  CONFL ICT OF LAWS § 278 at 636 (3d ed . 1 905) ) .  The specter of a fore ign 

sovere ign layi ng c la im to another's domestic rea lm and cla im ing immun ity from 

adjud ication of tit le is comp lemented by the local act ion ru le ,  which p laces venue 

to determ ine tit le exclus ive ly i n  the loca l forum .  � at 1 52 1 -22 . It is clearly 

necessary that the territoria l  sovere ign reserve the authority to determ ine tit le 

d isputes notwithstand ing a fore ign putative owner's c la ims of immun ity ,  because 

the operation of the loca l act ion ru le wou ld leave no forum competent to determ i ne 

tit le .  � at 1 522 . But th is fa i ls  to justify departu re from deferri ng the question of 

the Tribe's immun ity to Cong ress for two reasons .  F i rst, as d iscussed above , that 

the territoria l  sovereign reta ins the authority to determ ine tit le does not mandate 

that it must necessari ly do so at the behest of any c la imant ,  at any t ime,  apart from 

considerations reserved to its pol it ical branches . Second , the Tribe 's c la im of 

immun ity is subject to abrogat ion domestica l ly by Cong ress , so it poses no th reat 

to the properly defi ned d ua l  sovereignty govern ing th is land . 

" [W]hen the States entered the federal  system ,  they renounced the i r  rig ht 

to the ' h ig hest dom in ion i n  the lands comprised with i n  the i r  l im its . '  " Penn East 

P ipe l i ne Co . ,  LLC v.  New Jersey, 594 U . S .  482 , 502 , 1 4 1  S .  Ct. 2244 , 2 1 0  L .  Ed . 

2d 624 (202 1 )  (quoti ng Cherokee Nation v. S .  Kan .  Rai lway Co. , 1 35 U . S .  64 1 , 

656 , 1 0  S .  Ct. 965,  97 1 , 34 L .  Ed . 295 ( 1 890)) . Wash i ngton is the re levant 
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sovere ign for pu rposes of substantive rea l  p roperty law. See Munday v. Wiscons in  

Tr .  Co. , 252 U . S .  499 , 503 ,  40 S .  Ct. 365,  64 L .  Ed . 684 ( 1 920) ("Where i nterstate 

commerce is not d i rectly affected , a state may forb id fore ign corporat ions from 

do ing bus iness or acqu i ring property with i n  her borders except upon such terms 

as those prescribed by the Wiscons in  statute . ") ;  U n ited States v .  Fox, 94 U . S .  3 1 5 ,  

320 ,  24  L .  Ed . 1 92 ( 1 876) ("The power of the State to  regu late the ten u re of rea l  

p roperty with i n  her l im its , and the modes of its acqu is ition and transfer, . . .  is 

u ndoubted . ") .  But Wash i ngton i s  not the exclus ive sovereign for a pu rpose 

touch ing a federal  concern . As Verl inden exp la i ned , in add it ion to cod ify ing the 

law of fore ign sovereign immun ity , the FS IA perm iss ib ly guaranteed fore ign 

sovere igns the rig ht to remove any civi l act ion from a state court to a federa l  court 

because of " 'the potent ia l  sens itivity of act ions aga i nst fore ign states and the 

importance of develop ing a un iform body of law in this area . ' " 46 1 U . S .  at 489 

(quoti ng H . R . REP.  No. 94- 1 487 ,  at 32 ( 1 976)) . 

Verl inden held that ,  even i n  the absence of a federal  c la im ,  id . at  483 , "an 

act ion agai nst a foreign sovere ign arises under federal  law, for pu rposes of Art icle 

I l l  j u risd ict ion , "  id . at 494 . This fo l lowed from Cong ress's "authority over fore ign 

commerce and fore ign re lations , "  and the recogn it ion that " [a]ctions aga i nst fore ign 

sovere igns i n  our  cou rts ra ise sens itive issues concern ing the fo re ign re lations of 

the U n ited States , and the pr imacy of federa l  concerns is evident. " & at 493 . 

Thus ,  a case brought aga inst a fore ign sovere ign a l leg i ng a state law qu iet t it le 

c la im and fa l l i ng with i n  the immovable property exception of 28 U . S .C .  § 1 605(a) (4) 

wou ld be orig i na l ly cogn izab le in federal  cou rt and removable if commenced i n  
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state court .  Verl i nden , 46 1 U . S .  at 488-89 & n . 1 1 .  And , if the cla im d id not fa l l  

with i n  a FS IA exception ,  the fore ign sovereign wou ld  be  assured immun ity at 

Cong ress's d i rect ion i n  both federa l  and state courts . kl at 489 . Therefore , it is 

a l ready recogn ized that Wash i ngton 's sovereignty over land with i n  its boundaries 

is l im ited in that it may enterta in  su its aga inst fore ign sovereigns ,  even those 

concern ing rea l  p roperty , on ly to the extent consistent with Cong ress's d i rection .  

The Tribe's c la im to immun ity as  a l lowed or d isal lowed by  Cong ress i s  no  

more an imposit ion on Wash i ngton 's sovereignty than a fore ign sovere ign 's  

entit lement to immun ity as a l lowed or d isal lowed by Cong ress under the FS IA. 

Cong ress's authority over the nation 's re lationsh ips with tribes is equa l ly "p lenary" 

as its authority over fore ign re lations .  Bay M i l ls ,  572 U . S .  at 788 ; see also County 

of Oneida,  N .Y. v. Oneida I nd ian Nat ion of N .Y. State , 470 U . S .  226 , 234 ,  1 05 S .  

Ct. 1 245 ,  84 L .  Ed . 2d  1 69 ( 1 985) ("With the adoption of the Constitution ,  I nd ian 

re lations became the exclus ive prov ince of federal  law. ") . Recogn iz ing the Tribe's 

immun ity does not cede any territor ial sovereignty ,  because the determ ination of 

tit le remains subject to the state's sovereignty over rea l  p roperty law and the 

nation 's sovereignty over the determ inat ion of the Tribe's immun ity . 1 0  

1 0  That Cong ress may abrogate triba l  sovere ign immun ity at wi l l  a lso 
answers any argument that honoring triba l  sovere ign immun ity i n  rea l  property 
cases m ight open up  avenues for abuse. For instance ,  i n  Cass County Jo int Water 
Resou rce District v. 1 .43 Acres of Land i n  H igh land Townsh ip ,  a landowner i n  an 
area affected by a forthcom ing pub l ic  works project deeded land to the Turtle 
Mounta in  Band of Ch ippewa I nd ians ,  who subsequently cla imed immun ity aga inst 
condemnation . 643 N .W.2d 685 , 688 (N . D .  2002) . Relyi ng , among other 
authorit ies , on Yakima and Anderson ,  the court a l lowed the condemnation to 
proceed based on the now d iscred ited i n  rem exception .  643 N .W.2d at 692 , 694 . 
Wh i le not doubt ing the s incerity of the Turtle Mounta in  Band that it had no designs 
to frustrate pub l ic works , the court nevertheless expressed concern over the 
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4 

Also lacki ng i n  the case of a tr ibe is the rat ionale on whose bas is the U n ited 

States Supreme Court has perm itted certa in  act ions by one State aga i nst another. 

In State of Georgia v .  C ity of Chattanooga,  the court held state sovere ign immun ity 

does not extend to " [ l ]and acqu i red by one State i n  another State . "  264 U . S .  472 , 

480 ,  44 S .  Ct. 369 ,  68 L .  Ed 796 ( 1 924) . Georg ia  undertook the construct ion of a 

ra i l road extend i ng from Atlanta ,  Georg ia  to Chattanooga ,  Tennessee . � at 478 . 

Tennessee g ranted Georg ia  land for term i nal  fac i l it ies and the rig ht to acqu i re the 

necessary rig ht-of-way from the state l i ne  to Chattanooga .  � Georg ia  d id so ,  and 

Chattanooga later sought to take land from a ra i l road yard for a street. � at 4 78-

79 .  The court held the power of Tennessee to take land for a street was not 

impa i red by the fact another state owned the land for ra i l road pu rposes ; acqu i ring 

land i n  another state for a private pu rpose prevented Georg ia  from cla im ing 

sovere ign immun ity . � at  479-80 .  "The terms on which Tennessee gave Georg ia  

perm iss ion to  acqu i re and use the land and Georg ia's acceptance amount to 

consent that Georg ia  may be made a party to condemnat ion proceed ings . "  � at 

uncerta inty that cou ld resu lt from tribes havi ng what it ca l led "veto power" over 
projects th rough the acqu is it ion of a smal l  tract with i n  a project .  � at 694 . But 
Cong ress's p lenary authority over tri ba l  immun ity provides a ready check aga inst 
assert ions of immun ity that Cong ress deems inappropriate . U nderscori ng the 
sens itive pol it ical considerations i nvo lved , Cass County rested its decis ion i n  part 
on the fact the land at issue was not part of the Tu rtle Mounta in  Band's aborig ina l  
land . � at  694 .  I n  contrast, the land at  issue here is part of  the Tribe's ancestra l 
land , and the Tribe's pu rposes i n  acqu i ring it serve protected treaty rig hts to take 
fish for ceremonia l  and subs istence pu rposes, and otherwise " ' i n  common '  " with 
nontreaty rig ht fishermen ,  U n ited States v .  Wash ington , 384 F. Supp .  3 1 2 , 343 
(W. D .  Wash . 1 974) , aff'd and remanded , 520 F . 2d 676 (9th C i r . 1 975) , and to 
preserve its heritage and cu ltu re .  Balancing these profound i nterests aga inst the 
need to adjud icate state law property rig hts l ies with Cong ress . 

23 



No .  85739-8-1/24 

480 .  But the U n ited States Supreme Court has not looked to the law of State 

immun ity to determ ine that held by tribes , and , to the contrary has cautioned "the 

immun ity possessed by I nd ian tr ibes is not coextens ive with that of the States . "  

Kiowa , 523 U . S .  at 756 . As between States , " [w]hat makes the States' su rrender 

of immun ity from su it by s ister States p laus ib le is the mutual ity of that concess ion . 

There is no such mutual ity with either foreign sovere igns or I nd ian tr ibes . "  

B latchford v .  Native Vi i i .  of Noatak ,  501  U . S .  775 , 782 ,  1 1 1  S .  Ct .  2578 , 1 1 5 L .  Ed . 

2d 686 ( 1 99 1 ) .  

C 

The base l i ne ru le is that a tribe is immune from su it u n less it has consented 

to the su it or Cong ress has waived its immun ity . The forego ing d iscuss ion shows 

that th is base l i ne ru le of deferri ng the quest ion of imm u n ity to a pol it ical b ranch of 

the nationa l  government paral le ls the immun ity foreign sovere igns have been 

g ranted in American cou rts . So far, however, the d iscuss ion has assumed that the 

Tribe's immun ity is properly determ ined by reference to the law gove rn i ng the 

re lationsh ip among nation states fore ign to one another. But tr ibes are not fore ign 

to th is land , and the re lationsh ip  between the th ree domestic sovereignties 

imp l icated in th is case fu rther counsels deference to Cong ress . 

From t ime immemoria l ,  ancestors of the Coast Sal ish people dwelt a long 

the rivers i n  the coasta l and riverine lands of Puget Sound . See BRUCE G. M I LLER,  

THE PROBLEM OF JUSTICE ,  TRAD ITION AND LAW IN  THE COAST SAL ISH WORLD 1 -2 

(Gerald M .  S ider et a l .  200 1 ) ;  cf. Upper Skagit, 1 38 S .  Ct. at 556 ("Ancestors of the 

Upper Skag it Tribe l ived for centu ries along the Skag it River in northwestern 
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Wash ington State . ") .  F ish ing constituted a means of subs istence for the triba l  

members i n  the area embraci ng the Sti l laguamish R iver and i ts north and south 

forks , where the river system constituted the usual  and accustomed fish ing  p laces 

of the tribe .  U n ited States v .  Wash ington ,  384 F. Supp .  3 1 2 ,  379 (W. D .  Wash .  

1 974) , aff'd and  remanded , 520 F .2d 676 (9th C i r . 1 975) . The Tribe was identified 

as represented at the 1 855 s ign i ng of the Treaty of Po int E l l i ott , id . at 378 , and in  

that treaty the Coast Sa l i sh  tr ibes ag reed to  "cede ,  re l i nqu ish ,  and convey" the 

lands of present day northwestern Wash ington to the U n ited States . TREATY 

BElWEEN THE UN ITED STATES & THE DWAMISH , SuouAMISH , & OTHER ALL IED & 

SUBORDINATE TRIBES OF I ND IANS I N  WASH INGTON , 1 2  Stat . 927 , art .  1 ( 1 855) . 1 1  

1 1  When the treaties were negotiated , "the trans lat ion of the Eng l ish words 
was d ifficu lt because the i nterpreter used a 'Ch i nook jargon '  to exp la in  treaty 
terms ,  and that jargon not on ly was imperfectly (and often not) understood by many 
of the I nd ians but a lso was composed of a s imple 300-word commercia l  vocabu lary 
that d id not i nc lude words correspond ing to many of the treaty terms . "  Wash i ngton 
v. Wash . State Com . Passenger F ish i ng Vesse l Ass' n ,  443 U .S .  658 , 667 n . 1 0 , 99 
S. Ct. 3055, 61 L .  Ed . 2d 823 ,  mod ified sub nom . Wash i ngton v .  U n ited States,  
444 U . S .  8 1 6 ,  1 00 S .  Ct. 34 , 62 L .  Ed . 2d 24 ( 1 979) . Beyond the problem of 
trans lation , the i ncom ing American sett ler societies sought the treaties with the 
"express i ntent ion of underm in ing exist ing systems of leadersh ip  and sp i ritua l  
va l ues and pract ices" of the Coast Sal ish i n  the hopes of "qu ickly open i ng the area 
to settlement . "  M I LLER, supra ,  8 1 , 93-94 . Territor ial Governor Isaac Stevens and 
the treaty comm ission "were aware that v i l lage leaders d id not have authority 
beyond the i r  fam i l ies and friends , "  and therefore completed the treaties "by 
designat ing 'tr ibes and ch iefs . '  " OLYMP IC PEN INSULA I NTERTRIBAL CULTURAL 
ADVISORY COMM . ,  NATIVE PEOPLES OF THE OLYMP IC PEN INSULA 1 0- 1 2 (Jaci lee Wray 
2d ed . 20 1 5) . And when sett lers began enteri ng the Puget Sound reg ion pu rsuant 
to the 1 850s treaties , Upper Skag it leaders who bel ieved sett lers were encroach ing 
on the i r  lands were l im ited by territoria l  authorities to seeking ass istance from 
Cong ress . M I LLER,  supra ,  94-95 .  With these backg round ci rcumstances , the 
U n ited States "has a respons ib i l ity to avo id taki ng advantage of the other s ide . "  
Wash ington ,  443 U .S .  at 675-76 . 
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The ripar ian lands of the Sti l laguamish River are essent ia l to the Tribe's 

i nterest i n  preservi ng its heritage and cu ltu re .  "The anad romous fish constitute a 

natu ra l  resou rce of g reat economic va lue to the State of Wash ington , "  and "when 

the re levant treaties were s ig ned , anad romous fish were even more important to 

most of the popu lat ion of western Wash i ngton than they are today . "  Wash i ngton 

v. Wash .  State Com . Passenger F ish i ng Vessel Ass' n ,  443 U . S .  658 , 664 , 99 S .  

Ct. 3055 ,  3063 ,  6 1  L .  Ed . 2d 823 ,  mod ified sub nom . Wash i ngton v .  U n ited States , 

444 U . S .  8 1 6 ,  1 00 S .  Ct. 34 , 62 L .  Ed . 2d 24 ( 1 979) . D im in ish ing the force of F ly ing 

T's re l iance on i nternationa l  law to avo id the Tribe's immun ity , these cons iderations 

are recogn ized i n  i nternationa l  law i n  its protect ing from execution "property 'of 

g reat importance to the cu ltu ra l  heritage of every peop le . '  " Fox & WEBB ,  supra ,  

532 (quoti ng Convention for the Protect ion of  Cu ltu ra l  Property i n  the Event of 

Armed Confl ict with Regu lations for the Execut ion of the Convent ion art .  1 (a) , May 

1 4 , 1 954 , T . I .A .S .  No .  09-3 1 3 . 1  [https ://perma. cc/UV2S-PDUH ] . ) .  

Th is i s  part icu larly sal ient i n  regard to the Tribe's effort to rega in  lands its 

ancestors possessed and whose management is essentia l  to preserv ing its 

heritage and cu ltu re .  The sett lement of the 1 850s treaties cover ing most of present 

day Wash i ngton 1 2  soon gave way to "Cong ress's late N i neteenth Centu ry I nd ian 

po l icy :  ' to exti ngu ish triba l  sovereignty ,  erase reservation boundaries , and force 

the ass im i lat ion of I nd ians i nto the society at large . '  " Upper Skag it , 584 U . S .  at 

558 (quoti ng Yakima ,  502 U . S .  at 254) . Late r, Cong ress " reversed cou rse , "  and 

1 2  See Treaty of Med ic ine Creek, 1 0  Stat . 1 1 32 ( 1 854) ; Treaty of Po int 
E l l iott , 1 2  Stat . 927 ( 1 855) ; Treaty of Po int No Po int ,  1 2  Stat . 933 ( 1 855) ; Treaty of 
Neah Bay, 1 2  Stat . 939 ( 1 855) ; Treaty of O lymp ia ,  1 2  Stat . 97 1 ( 1 855) . 
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sought to restore " 'tri ba l  se lf-determ inat ion and se lf-governance . ' " � (quoti ng 

Yakima ,  502 U . S .  a t  255) . I n  Se lf, the court considered s im i lar  facts , where 

p la i ntiffs fi led su it to qu iet t it le to a pub l ic  easement over coasta l land that a tribe 

was seeking to br ing i nto trust. 60 Cal . App .  5th at 2 1 3- 1 5 . The court exp la i ned 

that "support ing triba l  land acqu is ition is a key featu re of modern federa l  tri bal 

po l icy ,  which Congress adopted after its prior po l icy d ivested tr ibes of m i l l ions of 

acres of land . '' I d .  at 2 1 9 . Cong ress's later reversal , among other th ings ,  

"empowers the federal  government to take land i nto trust for the benefit of  a tribe . "  

� at  220  (citi ng 25 U . S . C .  § 5 1 08) . Cong ress's po l icy now "adva nces tr ibes' 

sovere ign i nterests by he lp ing them restore land they lost. '' � 

When coup led with on ly targeted waivers of triba l  sovere ign immun ity , Self 

exp la i ned , "Th is h istory weighs strong ly in favor of deferri ng to Cong ress to weigh 

the re levant po l icy concerns of  an immovable property ru le i n  l i ght of  the 

government's solemn ob l igations to tribes , the importance of triba l  land acqu is it ion 

i n  federa l  po l icy ,  and Congress's practice of selective ly add ress ing tribal immun ity 

issues i n  property d isputes . "  � at 22 1 . We ag ree , 1 3  and the same is true here .  

Cong ress's land acqu is it ion po l icy is especia l ly re levant to  river ine lands i n  the 

Puget Sound reg ion , where deg radat ion of sa lmon hab itat and red uced abundance 

of sa lmon have resu lted i n  conti nu i ng  cu ltu ra l ,  socia l , and economic harm to tribes . 

U n ited States v. Wash ington , 20 F .  Supp .  3d 986 , 1 020-2 1 (W. D .  Wash .  20 1 3) . 

The Tribe has not i nd icated it has sought to take the land i nto trust, but it 

1 3  We also ag ree with Se lf's conclus ion that Chattanooga and The Schooner 
Exchange , together with re lated authorit ies , do not support extend i ng a common 
law exception for immovable property to tribes . 60 Cal . App .  5th at  2 1 6- 1 8 .  
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neverthe less avers it obta i ned the land with federa l  funds based on a comm itment 

to protect the land for sa lmon recovery, an effort essent ia l to preserv ing its cu ltu re 

and heritage .  Decid ing whether to  subject triba l  l and  acqu is it ion to  private su its 

thus requ i res balancing the longstand i ng and pre-constitutiona l  i nterests of the 

tribes , and nationa l  po l icy ,  aga inst any competi ng state law property i nterests . Th is 

shows why the U n ited States Supreme Cou rt has deferred tribal sovere ign 

immun ity to Cong ress . 

That F lyi ng T may lack a present j ud ic ia l  remedy as long as the Tribe reta ins 

immun ity is not a basis to decide the question d ifferently. The Un ited States 

Supreme Court has left open the poss ib i l ity that tribal sovere ign immun ity m ight 

bow to a c la imant lacki ng any a lternative remed ies . Bay M i l l s ,  572 U . S .  at 799 n . 8 .  

But i t  has rejected the proposit ion that the e l im i nat ion of a cla imant's "most 

efficient" remedy is a g round to set aside triba l  sovere ign immun ity where there 

are "any adequate alternatives . "  Potawatom i ,  498 U . S .  at 5 1 4 .  F ly ing T's remedy 

l ies with Cong ress , and in this regard it is s im i larly s ituated to l it igants in much of 

the nation 's h istory who have been dependent on the national  leg is latu re's decis ion 

whether to authorize a remedy with i n  i ts d iscret ion to g rant or  withhold . 

The Un ited States c la ims the same immun ity from cla ims such as F lyi ng 

T's . 1 4  See U n ited States v .  Testan ,  424 U . S .  392 , 399 , 96 S. Ct. 948 ,  47 L .  Ed . 2d 

14 And Wash ington asserts the same prerogative . Gorman v.  C ity of 
Wood invi l l e ,  1 75 Wn .2d 68 ,  72 , 283 P . 3d 1 082 (20 1 2) ("State-owned land is  
statutori ly protected from cla ims of  adverse possession . ") ;  State ex re l .  Hami lton 
v .  Superior Cou rt for Cowl itz County. 200 Wash .  632 , 634-35 ,  94 P .2d 505 ( 1 939) 
(Al lowing claim to set aside deed a l leged ly procu red by the state by fraud to 
proceed i n  Cowl itz County rather than Thu rston County . ) .  
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1 1 4 ( 1 976) (" I t  has long been estab l ished , of cou rse , that the U n ited States , as 

sovere ig n ,  ' i s  immune from su it save as it consents to be sued . . .  and the terms 

of its consent to be sued in any court defi ne that cou rt 's j u risd ict ion to enterta in  the 

su it . ' ") (alterat ion in orig ina l )  (quot ing U n ited States v .  Sherwood , 3 1 2 U . S .  584 , 

586 , 6 1  S .  Ct. 767 , 85 L .  Ed . 1 058 ( 1 94 1 )) ;  U n ited States v. Alabama ,  3 1 3 U .S .  

274 , 282 , 6 1  S .  Ct. 1 0 1 1 ,  1 0 1 4 , 85 L .  Ed . 1 327 ( 1 94 1 )  ("A proceed ing aga inst 

property i n  which the U n ited States has an i nterest is a su it agai nst the U n ited 

States . ") .  Under the Qu iet Tit le Act, the U n ited States a l lows some tit le c la ims to 

be brought agai nst it ,  but it does not perm it tit le to be determ ined aga inst it "based 

upon adverse possess ion . "  28 U . S .C .  § 2409a(n) . If the U n ited States had 

acqu i red the land neighboring F ly ing T's parcel-instead of us ing its funds to 

support the Tribe to do so-F lyi ng T wou ld be l im ited to the remed ies trad it iona l ly 

ava i lab le i n  the absence of a waiver of sovere ign immun ity . 

Before the Qu iet Tit le Act, these remed ies fu rn ished c la imants assert ing t it le 

to land cla imed by the U n ited States "on ly l im ited means of obta in ing  a 

reso l ut ion"-"they cou ld attempt to i nduce the U n ited States to fi le a qu iet tit le 

act ion agai nst them ,  or  they cou ld  petit ion Cong ress or the Executive for 

d iscretionary re l ief. " B lock v. N .  D .  ex re l .  Bd . of Un iv .  & Sch . Lands ,  46 1 U . S .  273 , 

280 ,  1 03 S .  Ct. 1 8 1 1 ,  75 L .  Ed . 2d 840 ( 1 983) . And for decades , petit ion ing 

Cong ress th rough the "private b i l l  p roced u re" was the exclus ive remedy for any 

c la im aga inst the U n ited States . U n ited States v .  M itche l l ,  463 U . S .  206 , 2 1 2- 1 3 ,  

1 03 S .  Ct. 296 1 , 77  L .  Ed . 2d  580 ( 1 983) . These same remed ies are ava i lab le to 

F ly ing T. G iven the rig ht to seek re l ief from Cong ress , even if do ing so is 
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i nconven ient ,  and g iven Cong ress's h istory of period ic ,  targeted waivers of triba l  

sovere ign immun ity ,  F ly ing T does not lack "any adequate a lternatives . "  

Potawatom i ,  498 U . S .  at 5 1 4 .  

" [ l ]t i s  fundamenta l ly Cong ress's job , "  not the jud ic ia l  department's ,  "to 

determ ine whether or how to l im it tri bal immun ity . "  Bay M i l l s ,  572 U . S .  at 800 . To 

hold otherwise wou ld  imperm iss ib ly lessen triba l  sovere ign immun ity compared to 

the immun ity afforded fore ign nations .  U nt i l  Cong ress provides otherwise , the 

Tribe has immun ity from F lyi ng T's claims and the superior cou rt properly 

d ism issed those c la ims.  With th is conclus ion , it is not necessary to reach any other 

issues ra ised by the parties . 

Affi rmed . 

WE CONCUR:  

A J. 
�� , " 

' 
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F I LED 
7/3 1 /2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

DIVIS ION ONE 

FL YI NG T RANC H ,  I NC ,  a Wash i ngton 
corporat ion , 

Appe l lant , 

V .  

STI LLAGUAM ISH TR IBE  OF I N D IANS,  

a federa l ly recogn ized I nd ian Tribe ,  

Respondent ,  

SNOHOMISH COU NTY, a Wash ington 
state mun ic ipal  corporation ,  

Defendant. 

No. 85739-8- 1 

ORDER DENYI NG MOTION 
FOR RECONS IDERATION 

The appe l lant ,  F ly ing T Ranch I nc . , has fi led a motion for reconsideration . 

The respondent ,  Sti l laguamish Tribe of I nd ians ,  has fi led a response . The court 

has cons idered the mot ion pu rsuant to RAP 1 2 .4 and has determined that the 

motion shou ld be den ied . Now, therefore , it is hereby 

ORDERED that the motion for reconsideration is den ied . 

J udge 
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